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Summarv
The subject to be explored in this thesis is the implementation of international
substantive criminal law in national legal systems. More precisely, it analyses
the influence of substantive criminal law as regulated in the national legal
systems of states when they implement the obligations deriving from ratified
international legal texts36e that provide legal definitions of crimes. In this
context, the English, Spanish and Dutch criminal legal systems have been
selected as case studies in order to analyse the role of both the culpability
principle and the subjective preconditions for establishing criminal liability as
established in these criminal legal systems pursuant to the implementation of
the obligations deriving from their ratification of international legal texts
dealing with (substantive) criminal law matters. To this end, the following
international Iegal texts have beenscrutinised: the United Nations Convention
against Illicit Traffic in Narcotic Drugs and Psychotropic Substances of 1988,
the Council of Europe Convention on Laundering, Search, Seizure and
Confiscation of the Proceeds from Crime of 1990 and the Council Directive
91/308/EEC of 7997 on prevention of the use of the financial system for the
purpose of money laundering. All three regulate the offence of money
laundering.
In relation to this topic, the main question addressed in this thesis reads as
follows: what is the role of both the culpability principle and the subiective
preconditions for establishing criminal liability under national law when
individual states (in this case the UK, Spain and the Netherlands) implement
the obligations deriving from ratified international legal texts that provide legal
definitiorx of crimes (in this case the crime of money laundering as regulated
by the United Nations Drugs Convention of 1988, the Council of Europe
Convention of 7990 and the Council Directive of 1991)?
tu" In this thesis the term'international leqal texts' is used to reÍer to the twt-r conventions and
to the European Union directive which have been scrutinised. As it is known, corrventions
and directives are, from a legal perspective, two different sources of international law. See
Chapter 2 for a more detaillecl explanation.
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In order to answer this question, a number oÍ related aspects are considered
in this study. The'first aspect refers to the way in which internatiorral criminal
Iaw is implemented in national legal systems. More precisely, the way in which
international criminal law is implemented in the UK, Spain and the Nether-
lands. The purpose is to establish whether the UK, Spain and the Netherlands
follow a monistic approach or a dualistic approach when implementing
international criminal law.
The second aspect considers the establishment of criminal liability in both
international and national legal systems, i.e. the modus operandi of the
subiective preconditions for establishing criminal liability and the culpability
principle in international criminal law and in the English, Spanish and Dutch
criminal laws. With regard to the culpability principle, we have addressed the
question of whether this principle presents the following features in internatio-
nal law as well as in the national laws of the three aforementioned countries:
(i) the rejection of presumptions of culpability that reverse the burden of proof
and disregard, therefore, the presumption of innocence, and (ii) ihe recognition
of strbjective liabilitv, thereby excluding objective liability. If the requirement
of subjective liability is interpreted in the strictest - i.e. p)syqhelegical - sense,
the result is that only physical persons can be held criminally liable. This
requirement excludes the acceptance of the criminal liability of legal persons,
which do not possess any psyche at all.370 In this context, we have analysed
whether the curlpability principle can L'e qualified as protolegalrTl in both
international and national laws.
Finally, both aspects have been studied in relation to the regulation of money
launclering in the English, Spanish and Dutch criminal legal systems, pursuant
to the implementation of the United Nations Drugs Convention of 1988, the
Council of Europe Convention oÍ 1,990 and the Council Directive of 1991. In
other words, we have scrutinised how these Conventions and Directive were
t7"  See Chapter l .
t7 '  Regar. l ing the culpabi l i tv  pr incip le,  at tent ion has to be paid to the meaning of  the ar l ject ive
} ' rokr legal  in the context  of  th is thesis.  Protolegal  means that  the culpabi l i ty  pr incip le can
be called princípin printarín. Tlre principle is valid and bincling in the legal orders
i r respect ive as to rvhether ant '  posi t ive le{ :a l  instrument ( l . rn ' ,  jur isprudence, t reatv
provis ions,  t lec is ions of  supranat ional  organisat ions) does i r rc leed recognise the pr incip le
()r  aspects oÍ  i t .  See Chapter I  for  a more detai l lec i  explanat ion.
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implemented in the mentioned national legal systems as well as the influence
exerted by the culpability principle and the subjective preconditions for
establishing criminal liability at both the international and national levels
following implementation of the aforementioned Conventions and Directive.
- Monism zlersus dualism
With regard to the implementation of international criminal law in the UK, it
has been established that the UK adheres to the dualistic approach when
implementing not only international criminal law but also international law
as a whole, including international legislation on Fluman Rights. One may thus
state that international criminal law is not self-executing in the UK and
domestic enabling legislation - namelv an Act of Parliament - is therefore
required to implement international legislation.3T2
ln contrast to the UK, the Spanish legal system follows in principle a monistic
approach when implementing international law. It can theref ore be stated that
domestic enabling legislation is not required to implement the provisions of
treaties ratified by Spain, which will directlv apply when these treaties har.e
been published in the Spanish Official Bulletin. Nevertheless, there is an
important exception to this as far as international criminal law is concerned.
The Spanish legal system follows indeed the dualistic approach in relation to
the implementation of intemational criminal law and, thereÍore, international
criminal law is not self-executing in Spanish law. As a restrlt, domestic
legislation - namely an Organic Law promulgated by Parliament3;3 - is required
to enable the application of international criminal law into the Spanish legal
system.
Like the Spanish legal system, the Dutch legal system is largely based on the
monistic approach when implementing international law and, therefore,
international law is, at Ieastinprinciple, self-executing inDutch law. Neverthe-
Iess, the Dutch legal system adheres to the dualistic approach when implemen-
17: See Chapter 3
37r See Chapter -l
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ting international criminal law. Consequently, international criminal law is not
self-executing in the Netherlands and domestic enabling legislation is required
to implement international criminal law in Dutch law.3ta
In this context, a state's adherence to the legality and territoriality principles
in criminal law matters is the legal justification for following the dualistic
approach when implementing international criminal law in its national legal
sysrem.
As a result, one may state that the UK, Spain and the Netherlands are similar
with regard to the implementation of international criminal law into their
national legal systems because all three follow a dualistic approach. Conse-
quently, these legal orders require domestic enabling legislation as co nditio síne
quo non to implement the provisions of international treaties dealing with
criminal law matters, both substantive and procedural.3Ts
- Establishing criminal liability
The analvsis of criminal liability in this study begins with an outline of the
historical development of criminal liability in international criminal law as well
as in English criminal law, Spanish criminal law and Dutch criminal law. That
historical development accounts for the concept of criminal liability as it is
currently regulated in international law as well as in the three aforementioned
countries.3To
With regard to the subjective precondition-s for establishing criminal liability,
this study analyses the mt'ns rc, precondition as it is regulated in the internatio-
nal criminal legal system as well as in the national criminal legal systems of
England, Spain and the Netherlands.ttt As is commonly known, mcns ren is the
psychological state of mind of the defendant at the moment he commits the
offence.
ttn See Chapter 5.
t7' See Chapter 6.
r7u See Chapters 2, 3, -l and 5.
t t t  See Chapters 2,  3, : l  and 5.
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Besides, this study scrutinises the other subjective preconclition required to
establish criminal liability in the Spanish and Dutch legal systems. In Spanish
law and Dutch law, Iegal scholars and jurisprudence have indeed formulatecl
a second subjective precondition needed for establishing the defendant's
criminally liability, namelv the culpability, which denotes that the defendant
is to blame for his conduct. In the Spanish and Dutch legal systems, the
elements of the culpability precondition are the imputabilitv of the accused,
the accused's knowledge of the unlawfulness of the conduct and the fact that
another conduct on the part of the accused may be required."E
From a comparative perspective one can state that, in the international legal
order and the three national legal systems discussed, the ntens rm is the
subjective precondition required for estal-rlishing criminal liabilify", except in
cases oÍ strict liability in English law.In the Spanish and Dutch legal systems,
in contrast to English law and international law, legal scholars and iurispruden-
ce have elaborated a second subjective precondition to establish criminal
liabitity, namely the culpability.3Te
In so far as the culpability principle, one can ascertain that in the current state
of affairs this principle is recognised in the international criminal legal system
as well as in the English, Spanish and Dutch criminal legal svstems. Neverthe-
less, if one goes deeper into the legal status of the culpabilitv principle in the
international criminal legal system and in the aforementioned national criminal
legal systems, there are differences and similarities that need to be mentioned.
In the international criminal legal system one does not encounter presumptions
of culpability leading to a reversal of the burden of prooÍ, which therel"ry
contravene the presumption of innocence. Generallv speaking, international
treaties have clearly established that a defendant is not required to prove his
innocence and they therefore reject the reversal of the burden of proof that leads
to the recognition of presumptions of ctrlpability. In this scenario, the European
Cor,rrt of Human Rights has stated that rebtrttaL-rle presumptions of culpability
are permitted if they operate within reasonable limits. Furthermore, the
t78 See Chapters "l ar-rd 5.
r7e See Chapter 6.
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subjective criminal responsibility is recognised in international law since the
tnens r(o of the defendant is required in order to establish his criminal responsi-
bility, which thereby rejects the recognition of strict liability. In addition, the
criminal responsibility of bothphysical persors and legal persons is recognised
in international law. The foregoing supposes that in the international legal
system the culpability principle is protolegal to a moderate degree."t'
In principle, the English criminal legal system rejects irrebuttable presumptions
of culpability. Nevertheless, in practice, the way in which some offences and
defences are regulated implies the recognitionof almost irrebuttable presumpti-
ons of culpability. Moreover, the English criminal legal system acknowledges
offences of strict liability which implies that the Íncns rea of the defendant is
presumed, thereby shifting the burden of proof and breaching the presumption
of innocence. English strict liability is indeed an exception to the feature of the
culpability principle that recognises ubiective liability. Furthermore, in English
criminal law, offences qualified by the result can be encountered, thereby
favouring the recognition of the objective liability. In this context, English
criminal law recognises not only the criminal liability of physical persons, but
also the criminal liability of legal persons.Despite the fact that the culpability
principle is recognised in theEnglish law, itcannotbe qualified as protolegal.36l
In the Spanish legal system we do not encounter presumptions of culpability
that lead to reversals of the burden of proof and that, consequently, violate the
presumption of innocence. However, it must be noted that the way in which
a few offences are still regulated denotes the recognition of rebuttable
presumptions of culpability. Moreover, subjective criminal liability is recogni-
sed in Spanish criminal law. The tt(ns rn of the defendant plays indeed a very
important role as acondítio sine qun non for establishing the defendant's criminal
Iiability. Consequently, Spanish law does not acknowledge strict liability.
Moreover, the vestiges of objective liability have been in principle eliminated
from the Spanish legal system and theretry the typical offences qualified by the
'*' See Chapter 2
tt' See Chapter 3
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result have been excltrded from the Criminal Code. However, a few offences
still have to be interpreted as offences clualified by the result. Furthermore,
Spanish criminal law recognises the criminal liability of physical persons but
not, in principle, that of legal persons. The culpabilitv principle is therefore
protolegal to a degree that lies between moderate and maximum, closer to
moderate.362
In Dutch criminal law one does not usually encounter presumptions oÍ
culpability leading to reversals oÍ the burden of proof, which thereby violate
the presumption oÍ innocence. Indeed, the mens rr'n of the deÍendant cannot
be presumed in the Dutch legal system. Nevertheless, it cannot be denied tirat
the doctrine of the material fact relating to misdemeanollrs supposes an
exception to this Lrecause it presumes the defendant's merts rn.To avoid the
culpability principle being violated, the Dutch Supreme Court, has stated that,
with regard to misdemeanolrrs, the matts ren of the defendant is presumed,
however, the defendant will not be conr.icted if he can prove 'atrsence of all
culpa' .This con-stitutes the recognition of a relruttable presumption of culpabili-
tv. Moreover, Dutch crimirral law does not, in principle, recognise strict liabilitv
although there are offences with a tacit mans rcn in the Dutch criminal legal
system. With regard to these offences, the Dutch Supreme Court has stipulated
that if the mental element is not explicitly established in the legal definition
of an offence, this element shall be deduced from the legal definition of this
offence as it was expressly established. This means that the Dutch criminal law
is in principle faithful to the feature of subjective liability that composes the
culpability principle. In addition, one has to take into account that Dutch
criminal law still contains elements of objective liability through the recognition
of offences qualified by the result. Moreover, the criminal liabiliW of both
physical persons and legal persons is recognised in the Dutcl-r criminal legal







ASPECTS OF IMPLEMENTING THE CULPABILITY PRINCIPLE BOTH UNDER
INTERNATIONAL AND NATIONAL CRIMINAL LAW
F-rom a comparative perspective, one may state that presumptions of culpability
leading to a reversal of the bur,len of proot and contravening the presumption
of irurocence are lrot encountered in the international legal system. This is
certainly akin to the Spanish and Dutch criminal legal systems.Strict liability
is not encountered in the international criminal legal system, unlike English
criminal legal system. ln the international criminal legal system, ïhe mcns ran
of the defendant is indeed required in order to establish his criminal responsibi-
lity, which is similar to both Spanish and Dutch criminal legal systems. In a
similar way to English criminal law and Dutch criminal law, international law
recognises the criminal responsibility of legal persons. However, there is a clear
contrast Lretwe'en English, Dutch and international criminal laws and Spanish
criminal law on this matter, which does not acknowledge the criminal
responsibility of legal persons.
With regard to the protolegality of the culpability principle as regulated in
international law and in the English, Spanishand Dutchcriminal legalsystems,
one may ascertain that Dutch criminal law and Spanish criminal law are most
similar. Moreover, they are also similar to international law. This is in contrast
to English criminal law, in which the culpability principle is not qualified as
protolegal.36a
- The regtrlation of the offence of money laundering
Following the dualistic approach, the UK implemented the 1988 United Nations
Drugs Convention by the 1990 CJA and, as a result, money laundering related
to drr.rg trafficking is regulated as an offence. In accordance with the United
Nations Drugs Convention of 1988, 'knowledge' is the nt(ns r(o required to
establish the offence of money laundering related to drug trafficking in English
criminal law. However, English law goes further than the Convention by
including'having reasonable grounds to suspect'as enough mcns reo for money
laundering. Strict liability has also been incorporated into the regulation of
n'loney Iaundering.
Furthermore, the Council of Europe Conventionof 1990 has not been explicitly
implemented, yet in the 1993 CJA the offence of money laundering related to
re See Chapter 6.
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Convention. In compliance with the 1990 Council of Europe Convention, the
1993 CJA established 'knowledge' and 'having reasonable grounds to suspect'
as the tnens rel required by English law for the offence of money laundering
related to any serious criminal conduct. Moreover, 'suspicion' has been
included as enough tfltns 7^r,11 to commit the offence of money laundering,
although it was not required by the Council of Europe Convention of 1990. In
addition, one can encounter strict liability regarding the offence of money
lar-indering inEnglish criminal law, althoughthe Council of Europe Convention
did not recognise such a possibility.
Some of the provisions of the Council Directive of 1991 have been implemented
ir-r English criminal law, particularly in the 1993 CiA. Other obligations from
this Directive have been implemented in the field of administrative law, in
particular in the Money Laundering Regulations of 1994.385
The United Nations Drugs Convention of 1988 was implemented in the Spanish
Iegal system in1992. As a result, money laundering related to drug trafficking
is regulated as an offence in Spanish criminal law. 'Knowledge' and 'gross
negligence' (i.e. should have reasonably known) are recognised in Spanish law
as the m('ns ril required for the offence of money laundering related to drug
trafficking. in addition, Spain ratified the Council of Europe Convention of 1990
in 1998. Nevertheless, the provisions of the Convention relating to the offence
of money laundering related to another serious offence were already included
in the Criminal Code of 1995. Furthermore, the nlcns ren required for money
laundering related to any serious offence is either 'knowledge' or 'gross
negligence' (i.e. should have reasonably known). Moreover, the Council
Directive oÍ 7997 has not been explicitlv implemented in the field of criminal
law, although the Spanish legislator could have been influenced by the
Directive when reglrlating the offence of money laundering in the Criminal
Code. This Directive'has been transformed in the field of administrative law,
namely in the Law 19 /93. As a result of the implementation of this Directive
t85 See Chalrter 3
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in Spanish law, failure to comply with Law 79 / 93 constitutes an administrative
infraction.3s"
In 1993 the Netherlands ratified the United Nations Drugs Convention of 1988.
However, it has not been implemented in Dutch criminal law with regard to
considering money laundering related to drug trafficking as a separate offence.
Furthermore, the Council of Europe Convention of 1990 was ratified by the
Netherlands in 1993 and implemented in the Dutch Criminal Code in 2002.
'Knowledge'or'should have reasonably assumed'is the m(ns reo required for
the offence of money laundering related to any other serious oÍfence in the
Dutch criminal legal system. The Council Directive of 1991 has been implemen-
ted into administrative larn', particnlarly in the Disclosure of Unusual Transacti-
ons (Financial Services) Act and in the identification (Financial Services) Act.
Moreover, non-compliance with these Acts constitutes an economic offence
under Article 1 of the Economic Offences Act, which is the only effect of this
Directive in Dutch substantive criminal law.3sZ
In a nutshell, one can state that money laundering related to drug trafficking
is not considered as a separate offence in the Dutch criminal legal system,
trnlike the Spanishcriminal legal system and the Englishcriminal legal system.
Nevertheless, the three legal systems are similar in their treatment of money
laundering related to another serious offence as a separate offence. Regarding
the rlcns rca required to commit the offence of money laundering as regulated
in these three legal systems, one can say that'knowledge'is e.stablished in the
three of them. Moreover, 'should have reasonal-rlv known', 'should have
reasonably assumed' and 'having reasonable grounds to suspect' have been
estal-rlished as enough mans rco to commit money laundering in Spain, the
Netherlands and Englancl respectively. 'Suspicious'as enoughntens rcn for the
offence of money laundering has also been set up in the English criminal legal
system.'su
.n' See Chaplgl .1.
>ee L nnr) ter  5.
t*' S"" Chapter 6-
244
- Conclusions
An answer to the r




With regard to tht
principle and the s
regulated by natio
implementstheob
provides a legal dt
This answer can b
legal systems follo
criminal law and I
exclusive power tc






ted in the internati
a treaty is imPlen
principle is interP
principle is charac










)rugs Convention of 1988.
iminal lar,r,with regard to
:king as a separate offence.
Í 1990 was ratified by the
:h Criminal Code in 2002.
is the mcns rcn required for
her serious offence in the
,f 1991 has been implemen-
sure of Unlsual Transacti-
n (Financial Services) Act.
utes an economic offence
:h is the onlv effect of this
related to drug trafficking
:ch criminal legal svstem,
y'ish criminal Iegal svstem.
their treatment of monev
parate offence. Regarding
:y laurLclering as regulated
ledge'is established in the
lv known', 'should have
nds to suspect'have been
laundering in Spain, the
as enough mens r(fi for the
the English criminal Iegal
SLIMI\,TARY IN ENCLISH
- Conclusions
An answer to the main question formulated at the beginning of this study has
been provided in the conclusions of this thesis. Moreover, general guidelines
for implementing treaties dealing with matters of substantive criminal law,
namely treaties that provide legal definitions of crimes, have beetr also
proposed in these conclusions.3to
with regard to the main question, it may be stated that both the culpability
pri.ciple and the subjective precondition for e'stablishing criminal liability, as
regulated by national legal systems, play a very important role when a state
implements the obligatiorrs deriving from a ratified international legal text that
provides a legal definition of an offence'
This answer can L're iustified in legal terms by both the fact that the national
legal systems follow a dualistic approach when implementing international
criminal law and by the criminal law itself. In principle, eveÍy state has the
exclusive power to establish the criminal law to be applied within its borders
and, tlrus, every state has the right to exercise the ltrs puníendí within its
territory. This relates to the fact that states follow the territoriality principle in
criminal law matters ancl, con^sequently, follow a dualistic approach when
implementing international criminal law into their national law.
Moreover, one has to state that the wav in which both the culpability principle
and the subiective preconditions for establishing criminal liability are interpre-
ted in the international Iegal svstem is also of vital importance. Flowever, once
a treaty is implemented, what matters is the way in which the culpability
principle is interpreted in the national legal sVstems, i.e. whether or not this
principle is characterised as protolegal in these national legal systems.
with regard to the general guidelines for the ratification and implementation
of international treaties tlealing with substantive criminal law, i'e' treaties
providing legal definitions of ofÍences, it can be stated that:
Firstlv, states must closely stuclV the text of a treaty prior to ratification'
Attention should be paicl to the treaty's consequences for natioual law'
t8e See Chapter 7.
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secondly, once a state has ratified a treaty that provides a legal definition of
an offence, this state must comply with the obligations that derive from such
ratification. In principle, the offence as legally defined in the treaty must be
clearly identifiable in the national law of signatory states.
Thirdly, at the international level, the mens rilstipulated in a treaty regulating
an offence is a minimum requirement that states must meet when they
implement the treaty. However, this does not imply that the ncf rrs reus and the
mens ren of the offence must not be unequivocally recognised in its definition
at the domestic level. The acf ris rrlrs and the mens rcn of the offence should also
be clearly stipulated in the text of the treaty.
In addition, it is necessary to further guarantee the degree of protolegality of
the culpability principle, for example by eliminating the vestiges of objective
liabilitv. Moreover, it is necessary to guarantee the protolegality of the
culpability principle in those legal systems where it is not already guaranteecl,
as is the case in the English legal system.
Fourthly, since treaties dealing with criminal law matters are not ,legally
operative' until the signatory states implement them in national law, it is
proposed that states be required to implement treaties dealing with criminal
matters by a specified date, as is the case with certain European union
legislation, e.g. directives. Consequently, treaties dealing with criminal law
matters will be 'legally operative' within a reasonable and short period of time.
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